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STANDING ORDER  NO. 49 / 2007

	Sub :
	Imports made against DEPB licences issued with endorsement of Notification No.34/97-Cus. dated 7.4.1997-  Exemption from special additional duty- Clarification- Regarding
---------------------------------------------------------------------------------------


            A copy of Board’s Circular No. 36/2007-Cus. dated 03.10.2007, issued from F.No. 605/50/2007-DBK, by the Technical Officer (Drawback), Central Board of Excise & Customs, Department of Revenue, Ministry of Finance, New Delhi, on the above subject, is enclosed herewith for information, guidance and necessary action.

2.
The same is brought to the notice of all the field formations and the officers & staff posted in this Commissionerate for their information, guidance and strict compliance. Difficulties, if any, in implementation of this Circular may be brought to the notice of this Office, immediately.

                                                                  
        
  (RAKESH KUMAR SHARMA)

                                                                

         

COMMISSIONER

 Encl : As Above.              

Copy to :  As per Mailing List.
Circular No. 36/2007-Cus. 
  
F.NO. 605/50/2007-DBK 
Government of india 
MINISTRY OF FINANCE 
DEPARTMENT OF REVENUE 

New Delhi, Dated the 3rd October, 2007 
  

To,

All Chief Commissioners of Customs
All Chief Commissioners of Customs & Central Excise
All Commissioners of Customs/Customs (Prev) /Customs & Central Excise/Central Excise
DG, CEIB, New Delhi
DG, Central Excise Intelligence/DGRI/DG (Export Promotion)/DGI/DG, NACEN/DG (Systems & Data Management)
Chief Departmental Representative, Customs, Excise & Service Tax
Appellate Tribunal, West Block-2, RK Puram, New Delhi
 

Sir/Madam,

Sub:
Imports made against DEPB licences issued with endorsement of Notifn. No.34/97-Cus dated 7.4.1997 – exemption from special additional duty – Clarification – Reg. 
  
I am directed to invite your attention to the above mentioned subject and to say that a doubt has been raised as to whether exemption from special additional duty can be allowed to the goods imported under the DEPB Scheme against licences issued in pursuance of the Supreme Court judgement dated 23.8.2005 in the case of Government of India & Ors. Vs. Indian Tobacco Association in Civil Appeal No.5196 of 2005 [arising out of SLP (Civil) No.15844 of 2004] in respect of export of tobacco from ICD, Guntur that took place during the period from 7.4.1997 to 26.11.1997.
 

2. In 1997, pursuant to introduction of the DEPB Scheme, the Government had issued notification No. 34/97-Cus dated 7.4.1997 exempting the goods from payment of basic and additional duties of customs subject to the condition that these duties are debited from DEPB scrips / licences.  The DEPB was valid for imports and exports made at specified ports / airports / ICDs only.  Initially, ICD, Guntur was not a specified port under notification No.34/97-Cus.  Subsequently, vide notification No.87/97-Cus dated 27.11.1997, ICD, Guntur was included in notification No.34/97-Cus as an eligible port under the DEPB Scheme.  In a Writ Petition [No.21674 of 2002] filed by the Indian Tobacco Association, Guntur the High Court of Andhra Pradesh in its order dated 30.1.2004 held that the Customs notification dated 27.11.1997 would operate retrospectively since the word Guntur was introduced by way of substitution and therefore the members of the petitioner Association would get the benefit of incentive from out of the exports carried from Guntur from the date of original notification.  The Supreme Court in its judgement cited above has upheld the order of the High Court of Andhra Pradesh stating that in this case the Central Government only intended to rectify a mistake and, thus, the same will have retrospective effect and retro-active operation.
  
3.       In pursuance of the aforesaid Supreme Court judgement, the DEPB licences were issued by DGFT sometime in September, 2006 in respect of tobacco exports made from ICD, Guntur during the period 7.4.1997 to 26.11.1997.  These licences are reportedly issued with an endorsement that “this DEPB is issued under Customs notification No. 34/97 dated 7.4.1997”.  This notification, as mentioned above, initially provided exemption from customs duties including additional duty subject to debit of these duties from DEPB licences.  Later on, a new section 3A was inserted in the Customs Tariff Act, 1975 vide Finance Act, 1998 by which 4% special additional duty (SAD) was levied.  However, vide notification No. 34/98-Cus dated 13.6.1998 as amended by notification No.48/98-Cus dated 17.7.1998, imports under notification No.34/97-Cus were exempted from this duty.  Thus, the 4% SAD was not required to be debited or paid in the case of goods imported under DEPB Scheme under notification No.34/97-Cus. 
  
4.       The said section 3A was omitted from the CTA, 1975 w.e.f. 13.5.2005 vide Finance Act, 2005.  Consequently, there is no duty levied as SAD now. Presently, the goods imported under DEPB Scheme are exempted from basic customs duty as well as additional duty including special additional duty [leviable under section 3(5) of CTA, 1975] under notification No.89/2005-Cus dated 4.10.2005 subject to the condition that these duties are debited from the DEPB scrip.  In this connection, a doubt has been raised as to whether exemption from the special additional duty leviable under section 3(5) of CTA, 1975 can be allowed for the goods imported under DEPB Scheme against licences issued in pursuance of the Supreme Court judgement in respect of tobacco exports made from ICD, Guntur during the period 7.4.1997 to 26.11.1997 or the said duty is required to be debited from the DEPB scrip / licence. 
  
5.       The matter has been examined in consultation with the Ministry of Law & Justice.  The Ministry of Law has observed that in the instant case, the exports were made way back in 1997 and the appropriate DEPB scrips were not provided to the importer at the appropriate time to enable him to avail of the benefit of notification No. 34/98-Cus dated 13.6.1998 due to the pendency of the case before the High Court and the Supreme Court.  Now, admittedly, the said DEPB clearance has been provided for the exports made during the period 1997.  Therefore, the exporter is entitled for the benefit of notificationNo.34/98-Cus. 
  
6.       The aforesaid opinion of the Ministry of Law has been accepted by the Ministry.  Accordingly, it is clarified that exemption from special additional duty may be allowed for the goods imported under the DEPB Scheme against licences issued in pursuance of Supreme Court judgement in Civil Appeal No.5196 of 2005 [arising out of SLP (Civil) No.15844 of 2004] in respect of exports of tobacco made from ICD, Guntur during the period from 7.4.1997 to 26.11.1997 and that this duty is not required to be debited from the DEPB licence / scrip. 
  
7.       A suitable Public Notice for information of the Trade and Standing Order for guidance of the staff may be issued.  Difficulties faced, if any in implementation of the changes may be brought to the notice of the Board at once. 
  
Kindly acknowledge receipt of this Circular. 
    
Yours faithfully

                                         (Pramod Kumar)
                   Technical Officer (Drawback) 
                                                  03-Oct-07
